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Welcome to Piper Alderman’s bulletin looking at competition and 
consumer law. In this bulletin we seek to inform on developments 
in these areas of law and trade practices generally. 
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down in unconscionable conduct 
claim 
After an investigation spanning more than 
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proceedings against Coles Supermarkets Australia Pty 
Limited and Grocery Holdings Pty Limited (together 
forming ‘Coles’) in relation to its conduct towards suppliers, 
as Partner, Anne Freeman, reports.

the Australian Consumer Law in relation to a blog post. 
It evaluated whether a blog post can be considered to 
be made in trade or commerce, even though it was not 
made on a site that conducted business. Consideration 
was also given as to whether a particular blog post 
was misleading or deceptive, and the relevant class of 
consumers targeted by the blog post. Senior Associate, 
Bill Fragos, discusses the decision.
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the ACCC from Coles and Woolworths regarding ‘shopper 
docket’ fuel discounts. The supermarkets and the ACCC 
found the undertaking did not mean what they thought. 
Partner, George Raitt, explains the implications.
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Nextra succeeds in taking down rival’s misleading 
blog post
The decision in Nextra Australia Pty Limited v Fletcher involved an allegation of 
misleading or deceptive conduct under the Australian Consumer Law in relation 
to a blog post. It evaluated whether a blog post can be considered to be made 
in trade or commerce, even though it was not made on a site that conducted 
business. Consideration was also given as to whether a particular blog post was 
misleading or deceptive, and the relevant class of consumers targeted by the blog 
post. Senior Associate, Bill Fragos, discusses the decision.

Facts

Nextra Australia Pty Ltd (Nextra) is the 
franchisor of a newsagency franchise 
system throughout Australia. Nextra 
operates under the brands “Nextra” and 
“News Extra”. Nextra published a flyer 
(Flyer) encouraging newsagents to join 
the Nextra Group. 

The respondent, Mark Fletcher, is 
a director and 50% shareholder in 
NewsXpress Pty Ltd (NewsXpress), 
which is the franchisor of a separate 
newsagency franchise system throughout 
Australia under the brand name 
“newsXpress”. The newsXpress Group is 
a competitor of the Nextra Group.

Mr Fletcher also operates an internet blog 
known as the “Australian Newsagency 
Blog” (the Blog). In response to the 
Flyer, on 27 April 2011 Mr Fletcher 
posted an article on the Blog entitled 
“Nasty campaign from Nextra misleads 
newsagents” (the Blog Post). 

Nextra’s complaint

Nextra complained that the Blog Post 
stated or alternatively implied that Nextra 
had distributed false information in the 
Flyer and that it intended to or had the 
effect of creating a sense of fear. Further, 
Nextra complained that the Blog Post 
represented:

• Some or all of the newsagents 
mentioned in the Flyer had not in fact 
switched to Nextra or to News Extra.

• The Flyer was deceptive by reason that 
the Flyer failed to differentiate between 
the franchisees who had switched to 
Nextra and the franchisees who had 
switched to News Extra.

• One of the franchisees listed in the 
Flyer was in fact insolvent, and such 
insolvency was by reason of the Nextra 
franchise system.

• The testimonials contained in the Flyer 
were either false or out of date.

• The Nextra franchise system did not in 
fact improve the gross profit of any of 
the franchisees listed in the Flyer.

Nextra also claimed further that Mr 
Fletcher had no reasonable basis to 
make these representations in the Blog 
Post. As such, Nextra claimed that Mr 
Fletcher, as the author of the Blog Post, 
engaged in misleading or deceptive 
conduct and sought an injunction that 
the Blog Post be removed.

Fletcher’s defence

In his defence, Mr Fletcher admitted 
that his Blog is read (and intended to be 
read) widely by newsagents and other 
persons associated with the newsagency 
industry throughout Australia. That said, 
Mr Fletcher submitted that the Blog Post 
was not conduct in trade or commerce. 
Instead, Mr Fletcher submitted that 
the purpose of the Blog Post was 
for information and discussion by 
participants in the newsagency industry 
and interested members of the public, as 
opposed to trade and commerce.

Mr Fletcher claimed that the Flyer issued 
by Nextra was misleading for a number 
of reasons, including but not limited 
to the fact that the Flyer contained 
factual inaccuracies, made inappropriate 
comparisons to newsXpress, created 
a false sense of urgency amongst 
newsagents by the claim that many 
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stores were changing from the newsXpress 
franchise to Nextra or News Extra and 
used the words “believe the industry 
rumours” and “sometimes rumours are 
true” and intentionally failed to state what 
was meant by such statements or rumours. 
In that context, his Blog Post was a 
response to and was required to be read in 
conjunction with the Flyer and when read 
as a whole was fair, accurate, appropriate 
and a justified response to the Flyer.

Further, Mr Fletcher claimed that at the 
time of publication of the Blog Post, a 
Nextra franchise listed in the Flyer had 
gone out of business. As such, the relevant 
part of his Blog Post was a fair and justified 
query in light of the claims made in the 
Flyer and testimonials concerning gross 
profits of those who had switched to 
membership of Nextra’s franchise. Mr 
Fletcher also claimed that Nextra could 
not readily rely on direct comparisons 
between its brand “News Extra” with 
his “newsXpress” brand, and that such 
comparisons could be misleading. 

Was the posting of blog conduct in 
trade or commerce?

The decision acknowledged that where a 
person works in a particular industry, it 
would not always be conduct “in trade or 
commerce” for such a person to engage in 
an activity relating to that industry. Justice 
Collier gave an example: 

It is possible that a person who worked 
in a particular industry, and who wrote 
an informative article dealing with an 
aspect of that industry where that article 
was subsequently published in a trade or 
industry magazine, would not be engaging 
in conduct in trade or commerce. Similarly, 
self-publication by a person of articles or 
thought pieces relevant to a particular 
industry – on, for example, a blog – do not 
necessarily constitute conduct in trade or 
commerce where, for example, it is clear 
that the particular blog permits ventilation 
of personal opinions by the publisher on 
topics in which he or she is interested, and 
is provided for the interest of readers.
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However, in the context of this matter, 
Justice Collier was satisfied that Mr 
Fletcher used the Blog to promote his 
own commercial interests. In turn, the 
Blog Post was not conduct separate from 
Mr Fletcher’s trading or commercial 
relationships. Whilst the Court 
acknowledged that Mr Fletcher did not 
post the Blog on behalf of his business, 
the Blog Post was a clear response to 
the Flyer issued by the competition. As a 
result, Justice Collier was satisfied that the 
Blog Post constituted conduct in trade or 
commerce.

What is the relevant class of 
consumers likely to be misled?

The Court considered that the class of 
consumers who could be misled were 
those members of the newsagency 
community. Further, the Court considered 
that the class of consumers was not 
confined to the limited group of newsagents 
who received the Flyer and could compare 
it to the Blog Post.
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Mr Fletcher submitted that the relevant 
class of consumers should have been 
restricted to “newsagents who are 
sufficiently inclined to read the Blog”. 
However, the Court rejected such a 
narrow definition, as the Blog is openly 
accessible to members of the public 
with an interest in accessing it, and the 
Blog was targeted to the newsagent 
community. 

Interestingly, though, other decisions 
have drawn a distinction between the 
class of consumers, say, who viewed and 
advertisement on television as opposed 
to those who may have seen that same 
advertisement online. For example, in 
the recent Telstra v Optus decision 
that referred to an advertisement aired 
on television and hosted on Youtube/ 
Optus’ website, the relevant Court 
highlighted a distinction between 
consumers who may have viewed 
the advertisement in one medium as 
opposed to the other. The underlying 
point is that consumers who view an 
advertisement on television have that 
advertisement “imposed upon them” 
and have “low attention” to detail, as 
opposed to consumers who “voluntarily 
and proactively” go to a particular 
website to view content.

Nextra succeeds

The Court generally agreed with Nextra’s 
submissions, finding that the Blog Post 
conveyed the imputations that Nextra 
had alleged Mr Fletcher had made, and 
that those imputations were misleading or 
deceptive. Consideration was given to the 
representations said to have been made by 
Mr Fletcher in the Blog Post, and reference 
was made to the Flyer. 

In turn, the Court was inclined to order 
that the Blog Post be removed forthwith 
from the Blog, and Mr Fletcher be 
restrained from publishing the Blog Post in 
any other form.

Whilst Nextra had sought for Mr Fletcher 
to publish a retraction of the Blog Post and 
an apology (which he had refused to do 
and provide), the Court was not inclined to 
order that Mr Fletcher should publish either 
an apology or corrective advertising. 

Summary

The decision provides some interesting 
observations about conduct occurring 
online. In this instance, what may have 
initially appeared to be the comments 
of a private individual could actually 
be construed to be comments and 
representations made in trade or 
commerce. Would the matter have been 
decided differently if Mr Fletcher had 
posted the same Blog Post on someone 
else’s blog? Possibly, as one of the factors 
the Court considered was how Mr Fletcher 
previously used his Blog for commercial 
purposes.

Whilst some cases have drawn distinctions 
between classes of consumers who view 
information and advertising online as 
opposed to other media, here the Court 
did not draw such a distinction and gave a 
broad interpretation to the relevant class 
of consumers – the newsagent community 
generally. Such an interpretation, if applied 
in other matters, could have serious 
ramifications in the imposition of damages 
and lead to higher amounts of damages 
being awarded.

From a broader perspective, the 
decision reminds businesses, and their 
representatives, to be careful when making 
claims about a competitor’s business, goods 
or services. There are inherent risks when 
making such claims, unless of course such 
claims can be substantiated or are of a very 
broad nature. As this case demonstrates, 
not only can a business can be held 
responsible for their advertising campaigns, 
a business and its representatives can also 
be held responsible for their comments 
online and in social media. Getting regular 
advice and conducting monitoring and 
moderating assists in minimising risk and 
avoiding liability.

For further information contact: 

 Bill Fragos, Senior Associate 
 t +61 8 8205 3446 
bfragos@piperalderman.com.au
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In December 2013, the ACCC obtained 
court-enforceable undertakings from 
Coles and Woolworths to limit the 
amount of ‘shopper docket’ fuel discounts 
to 4 cents a litre. Within weeks, however, 
the ACCC and the supermarkets were 
at odds over the meaning of what they 
had agreed. The ACCC commenced 
proceedings in March 2014 to enforce 
what it believed had been agreed. The 
supermarkets then pre-emptively changed 
their discount offer and the revised offer 
was upheld by the Court. As the pre-
March offer had been discontinued, the 
Court did not consider any order to be 
required even though the Court found 
that the pre-March offer breached the 
undertaking. It is likely that both parties 
will be ordered to bear their own costs of 
the proceedings.

We may well ask what has been achieved 
in the process. The case may be a 
salutary lesson that the ACCC should 
simply enforce the law laid down by the 
legislature, which is what it is, rather than 
attempt to legislate by agreement with 
powerful corporations, on terms which 
may not mean what the parties think.

What does the undertaking mean? 
The undertaking prohibits Coles and 
Woolworths offering or allowing fuel 
discounts funded in whole or part by the 
grocery division, or greater than 4 cents 
a litre contingent on the past or future 
acquisition of other goods or services 
(except goods or services acquired 
from the fuel outlet). The Court ruling 
addressed the meaning of ‘contingent’ and 
the scope of the exception.

The supermarkets argued that a 4 cents 
shopper docket for grocery purchases 
could be combined with a second offer of 
4 cents a litre discount when the customer 
spends $5 on goods from the fuel outlet. 
This was argued on the basis the second 4 
cents was not contingent on the grocery 
purchase (although it was conceded that 
prior to March 2014 the second 4 cents 
was only available to customers with 
the shopper docket) and was in relation 
to excepted goods. The Court rejected 
both these arguments, and held that the 
pre-March offer breached the undertaking 
because the total offer of 8 cents a litre 
discount was contingent on the past 
grocery purchases. Accordingly, the pre-
March offer breached the undertaking but, 
as it had been discontinued, there was no 
continuing breach to be restrained.

The ACCC’s concerns appear to focus 
exclusively on the retail fuel market: they 
believe that ‘integrated’ supermarket and 
fuel retailers are leveraging power in the 
grocery market to cross-subsidize their fuel 
business to harm competition in the retail 
fuel markets. Arguably this misses the point 
that competition in both grocery and fuel 
markets is adversely affected by bundled 
discounts that manipulate the market. In 
an integrated business it does not matter 
where the burden of the discount lies 
because the business as a whole benefits 
from increased revenue attracted by the 
discount offer. Insofar as the undertaking 
seeks to prevent cross-subsidisation, it is 
hard to see what is achieved. Independent 
supermarkets and fuel retailers remain 
unable to compete with the integrated 
chains because there is as yet no mechanism 
for independents to share the net benefit 
of any revenue gains less the cost of the 
discount. This disadvantage applies even if 
the discount is limited to 4 cents. In fact, 
the discount is not effectively limited by 
the undertaking, which does not level the 
playing field.

When 4 plus 4 does not equal 8: the ACCC’s ‘shopper 
docket’ undertaking
The Federal Court recently ruled on the meaning of the undertaking obtained by the 
ACCC from Coles and Woolworths regarding the ‘shopper docket’ fuel discounts. 
The supermarkets and the ACCC found the undertaking did not mean what they 
thought. Partner, George Raitt, explains the implications.
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After proceedings were commenced in 
March 2014, the supermarkets revised the 
offer to de-link the grocery and fuel outlet 
purchase conditions. So a consumer can 
spend $30 in the supermarket and $5 in 
the fuel outlet and get a 4 cents a litre 
discount for each purchase, i.e. 8 cents a 
litre.

Arguably an undertaking could not 
permit conduct that would breach the 
Act, e.g. if a 4 cents a litre discount is 
anticompetitive, or a misuse of market 
power, seemingly the conduct would 
still amount to a contravention, and 
the undertaking would likely be invalid. 
Likewise, if Coles and Woolworths are 
able, as the Court ruling suggests, to 
structure discounts in excess of 4 cents a 
litre without breaching the undertaking, 
it does not follow that such discounts are 
lawful.

The Federal Court proceeding addressed 
only the meaning of the undertaking. 
Questions remain about the effect. For 
example, the power of the ACCC to 
obtain a court-enforceable undertaking is 
limited to the powers and functions of the 
ACCC, presumably to restrain conduct that 
would otherwise contravene the Act. It is 
no function of the ACCC to impose price 
controls, so the validity of an undertaking 
controlling prices or discounts must be 
questionable. 

For further information contact: 

 George Raitt, Partner 
 t +61 3 8665 5532 
graitt@piperalderman.com.au



ACCC aims to take Coles down, down in 
unconscionable conduct claim
After an investigation spanning more than two years, the ACCC has now 
commenced proceedings against Coles Supermarkets Australia Pty Limited and 
Grocery Holdings Pty Limited (together forming Coles) in relation to its conduct 
towards suppliers, as Partner, Anne Freeman, reports.
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The ACCC alleges that in 2011, Coles 
sought to improve its earnings through 
ongoing rebates to be paid to suppliers 
through its Active Retail Collaboration 
(ARC) programme. Coles had a target 
of obtaining $16 million in ARC rebates 
from smaller suppliers in the form of a 
percentage of the price it paid for the 
products of the supplier. It was calculated 
by reference to a percentage which Coles 
suggested was referable to the value of 
the supplier being able to access the Coles 
supplier portal and the asserted value to 
the supplier for Coles having changed its 
ordering patterns, where applicable. 

The case is being brought for 
unconscionable conduct, rather than a 
misuse of market power. 

The claim relates to 200 smaller suppliers, 
which the ACCC alleges were required 
by Coles to agree to the rebate in a very 
short timeframe. The ACCC claims that 
if the suppliers decline to agree to the 
rebate, Coles personnel were instructed 
to escalate the issue to more senior 
staff in the supplier, and to threaten 
commercial consequences if the rebate 
was not agreed. 

The conduct by Coles which is alleged to 
have amounted to unconscionable conduct 
includes:

 � providing misleading information to 
suppliers about the savings and value 
to them from the supply changes Coles 
had made

 � using undue influence and unfair tactics 
against suppliers to obtain agreement to 
the rebates; 

 � taking advantage of its superior 
bargaining position by, amongst other 
things, seeking payments when it had 
no legitimate basis for seeking them

 � requiring suppliers to agree to the 
rebate without providing them with 
sufficient time to assess the value, if any, 
of the benefits of the ARC programme 
to their business.

In a media release following the filing of 
proceedings, Coles has said that it is “totally 
committed to negotiating fairly and working 
collaboratively with its suppliers, providing 
opportunity for suppliers to grow”. It says 
that the ARC programme “was designed 
to deliver benefits to Coles, suppliers and 
customers through lowering costs and 
improving availability of stock”. It has vowed 
to vigorously defend the allegations made 
against it. 

Interestingly, industry group, Australian 
Dairy Farmers, has welcomed the action. 
It has long been a vocal opponent of $1 
per litre milk, which was part of a price 
war between Coles and Woolworths and 
which dairy farmers complained about. This 
contrasts with a statement by Sabrands, 
the owner of the Rosella sauce business, 
which says that the brand has survived as a 
result of support by Coles and other large 
supermarket chains. 

It will be interesting to see the evidence led 
by the ACCC, especially as suppliers were 
reportedly reluctant to come forward out of 
fear of what they perceived to be possible 
repercussions. Eventually, approximately 50 
market participants provided information 
on a confidential basis, and the ACCC 
ultimately used its information gathering 
powers to obtain evidence compulsorily. 
Unconscionable conduct claims are not easy 
to successfully make out, so the strength of 
evidence of “moral turpitude” on the part of 
Coles is particularly important. 

The first directions hearing in the matter is 
scheduled for 6 June 2014. 

For further information contact: 

 Anne Freeman, Partner 
 t +61 2 9253 9934 
afreeman@piperalderman.com.au
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